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CPI NI ON AND ORDER

This appeal seeks review of a decision of the Commandant
(Appeal No. 2338, dated January 6, 1984) affirm ng an order issued
by Adm nistrative Law Judge M chael E. Hanrahan on March 8, 1983.1
By that order the |aw judge revoked appellant's nmerchant mariner's
license (No. 174114) on his plea of guilty to the charge that he
had been convicted of a narcotic drug law violation by a state
court in Florida in March, 1982.2 The Coast Guard has failed a
reply brief opposing the appeal. For the reasons that follow, we
will affirmthe Commandant's deci sion.

The appellant contends, in support of his argunent that
revocation is a disproportionate sanction in this case, that the
Commandant errand in affirmng the | aw judge's conclusion that he
was powerless to enter a sanction |ess than revocation even though
he believed | eniency was warranted in view of a variety of pre-and
post - convi ction circunstances. Wile we have consistently asserted
our interpretation that the statute does permt consideration of
sanctions other that revocation, see, e.g., Commandant v. Beroud, 2
NTSB 2742 (1975); Commandant v. More, 2 NISB 2709 (1974); and,
nost recently, Commandant v. Graves, NISB Order EM 104 (January 13,

1Copi es of the decision of the Commandant and the |aw judge
are attached.

2Under the statute in effect at the tinme of appellant's
hearing, 46 U S.C. 8239b, the Commandant had discretionary
authority to revoke the docunents of a seaman who had, within the
preceding 10 years, been convicted of a narcotic drug offense in
certain courts of record.



1984), we have never reversed on that ground a revocation we
beli eved, based on our own examnation of the record, was
appropriate in light of the underlying drug | aw offense. This case

presents no occasion to do so, for it is not predicated on a drug
conviction for which revocation could be reasonably deenmed an
excessi ve sanction. Mreover, we rejected in Gaves, supra, a
contention that the Coast Guard <could not by regulating
circunscribe the authority of its |aw judges to order any sanction
save revocation in this category of cases so long as "the Coast
Guard's procedures [otherwi se] allow the opportunity for sanctions
ot her than revocation to be considered" (see EM 104 at p. 4). W
concluded in that cases that authority reserved to the Commuandant
in 46 CFR 85.30-10 "to reverse, alter, or to nodify the decision of
the adm ni strative | aw judge" provided such an opportunity.

Appel lant's drug conviction resulted fromhis attenpt, along
wi th another individual, to smuggle alnost 2 1/2 tons (4900 | bs.)
of marijuana into Florida on board a forty-five foot vessel.
Appel  ant was sentenced, on his plea of guilty to possession of
cannabis, to 364 days in the Broward County Stockade (of which he
served four and a half nonths before being released), five years
probation, and a fine of 10, 000.°3

W have previously recognized the appropriateness of
revocation for drug |law offenses arising in connection with drug
trafficking, see, e.g., Commandant v. Hodgman, NTSB Order EM 103,
at 5 (served January 3, 1984), and nothing in appellant's brief
persuades us that that sanction is not warranted for his direct and
substantial involvenent in an attenpt to bring a large quantity of
illicit narcotics into the country. While such factors as
appellant's clear prior record, the inpact of his crimnal
conviction and incarceration on his personal and famly life, and
his asserted resolve to avoid simlar conduct in the future may
wel |l counsel leniency in terns of the period of tinme appellant
should be required to forfeit the maritine enpl oynment opportunities
a license would enable him to pursue, they do not change the
seriousness or the nature of his drug |law offense. |In fact, our

3In view of appellant's guilty pleas in both the state court
crimnal proceeding and the Coast Guard proceeding against his
license, we see no need to determ ne whether the specification
underlying the Coast Guard charge of m sconduct cited the correct
provision of Florida law his conviction there involved. W would
observe, nevertheless, that the judgnent of conviction recorded
March 5, 1982 recites appellant's crinme as "Possession of cannabis
(over 100 pounds)", and cites Fla. Stat. 893-03(1)(c). See I.O
Exh. 2.
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decision in Hodgman flatly rejected such factors as a basis for
review ng a revocation decision where, as here, that sanction is
"consistent wth the statute's goal to renove drug traffickers from
the merchant marine" (id),* In such circunstances we will sustain
t he Commandant's revocation deci sion.

ACCORDI NGLY, | T IS ORDERED THAT:

1. Appellant's appeal is denied, and

2. The decision of the Commandant affirmng the revocation of
appellant's seaman's |icense under the authority of 46 U S.C. 8239b
is affirnmed.

BURNETT, Chairman, GOLDVAN, Vice Chairman, BURSLEY and GROSE
Menbers of the Board, concurred in the above opinion and order.

‘At the sanme tine, our decision in Hodgnan acknow edged t hat
a factor such as an appellant's conduct follow ng a drug conviction
"may have a bearing on whether a new docunent, or proper
application, should be issued" (id.). W would note, in this
connection, that the Commandant has found appellant's evidence of
rehabilitation sufficiently conpelling to warrant a wai ver of the
three year waiting period for application for a new |icense under
46 CFR 5. 13.
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We agree with the appellant that the JACKSONVILLE s | oss of
propul si ve power was not a hazardous condition within the neaning
of the regulation while the vessel was at anchor in good weat her or
while the vessel was under tow.

The decisions of the | aw judge and the Vice Comrandant do not
explain the nature of the endangernent which an inoperative
el ectric propulsion notor m ght pose. They appear to maintain,
i nstead, that the vessel was in a hazardous condition because of
the inpact of a propulsive power loss on the vessel's
maneuverability.” W find the Coast Guard's position untenable.?
The fact that the JACKSONVI LLE s propul sion notor was inoperative
had, in our opinion, no inpact on the degree of maneuverability the
vessel possessed as it entered the port of WImngton, for its
maneuverability was essentially a function not of its own systens,
but of the steering capabilities and propul sive power afforded by
the tugs.® The clear weight of the evidence in this record is to
the effect that the tugs were better able to maneuver the
JACKSONVI LLE in the river channel and the port of WI m ngton than
it could have maneuvered itself under its own power w thout their
aid. Even if this were not true, any hazard involving the use of
tugs that could not safely control the vessel during the tow ng and
docking would be attributable to their capabilities, not to the

"The only evidence in the record that the vessel was in a
hazardous condition cane fromthe Coast Guard Captain of the Port

of WIlmngton, a witness who was called by the appellant. Hi s
testinony reflected his personal opinion that any casualty rel ated
to maneuverability produced a hazardous condition. The only

witness called by the Coast Guard, a marine inspection officer
testified that in his opinion the vessel was not in a hazardous
condition as it made its way up the river into the port of
WI| mngton. Tr. at 121.

8The Coast @uard's position might have nerit in circunstances
where a vessel that had experienced a partial |oss of propulsive
power was operated, unassisted, under conditions that required the
availability of full power for maneuvering purposes.

The uncontroverted evidence that unmanned, unpowered barges
as large as or larger than the JACKSONVI LLE are routinely noved by
tugs in and out of this port without prior notification to the
Captain of the Port under 8161.15 clearly supports appellant's
argunent that the Coast Cuard's position that the JACKSONVI LLE was
in a hazardous condition is arbitrary and capri ci ous.
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vessel 's lack of propul sive power. 1

It may be that the novenent of the flotilla consisting of tugs
and vessel of the size of the JACKSONVILLE into the port of
W I m ngton particularly at night is a circunstance of which the
Captain of the Port should be nade aware beforehand so that the
i npact on other traffic in the waterway could be evaluated and
supervision could be exercised or restrictions inposed where
warranted. ! But neither the possible desirability of providing or
requiring such information nor the likelihood that overall safety
along the waterway would thereby be enhanced justifies any
concl usion that the JACKSONVI LLE was in a hazardous condition when
it entered the port of WI m ngton.

ACCORDI NGY, IT I S ORDERED THAT:
1. Appellant's appeal is granted; and

2. The order suspending appellant's marine license is
reversed

BURNETT, Chairman, GOLDVAN, Vice Chairman, BURSLEY and GROSE
Menbers of the Board, concurred in the above opinion and
order.

A master m ght be accountable in these circunstances if the
capabilities of the tugs utilized were clearly inadequate.

IWe note, in this connection, that as the JACKSONVILLE
approached the nmouth of the river its tug broadcast an advisory to
traffic along the waterway that it had a vessel in tow.
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